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The Mundt-Nixon Bill 


* 


ConcressMAN KersTEN: I hold a book in my hand the author of which 
is J. Stalin. Its title is Problems of Leninism. The last edition of it was 
published in Moscow in 1945. It is a kind of testament. It is the outline 
of the Communist parties for their use all over the world. This particular 
edition is printed in English. On the first page of this book there is this 
sentence, written by Mr. Stalin: “We know, however, that Leninism is 
not merely a Russian but an international phenomenon, rooted in the 
whole of international development.” 

Stalin’s words are echoed in another book entitled Towards Soviet 
America, by William Z. Foster, in which Foster says: “The Communist 
party of the United States, in line with its program of class struggle, 
unites with the revolutionary workers of the world. It is the American 
section of the Communist Internationale.” And then he goes on to say 

that the chief power of the party lies in the Soviet Union. 

So, the Mundt-Nixon Bill is a measure designed to meet this interna- 
tional phenomenon, this international conspiracy, which has not re- 
mained merely a conspiracy but which has gone into action to such an 
extent within the past few years so as to overcome the independence of 
about eight European countries and to threaten the independence of other 
countries. | 


Mk. Suarp: They are some boasters, are they not, Kersten, these Com- 
munists? They exaggerate what they can do? 


ConcressMAN Kersten: I do not think that they have exaggerated. 
They have called their shots. As a matter of fact, they stated what their 
purposes were many years ago; and they have continued to restate them. 
But the important thing is that they have gone into action. And the 
Mundt-Nixon Bill seeks to meet that kind of a threat if it should come 
forcibly to the United States. 


Mr. SuarP: Do not let me interrupt you. You ought to tell us the provi- 
sions of the bill. You worked on the drafting of the bill, I understand? 


ConcrESsMAN Kersten: Yes, I did. 
Mr. Suarp: You voted for it? 
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ConcressMAN Kersten: I voted for it. I was one of those who assisted 
the subcommittee that worked on it. 

The main provisions of the bill are as follows: It requires the members 
of the Communist party in the United States to register, and it requires 
Communist-front organizations to register the names of their officials: 
only. 

Mr. Suarp: The Communist party must register its members, then? 
Is that right? 

ConcrEssMAN Kersten: The members of the Communist party. 

Mr. Snare: As a political organization? 


ConcressMAN Kersten: That is correct. It prohibits the members of ' 
the party from seeking employment with the government without reveal- - 
ing their membership. It prohibits the issuance of a passport to a member 
of the party; it denies tax deductions to the party; and it requires mail sent : 
out and broadcasts made by it to be labeled as “Communist.” 

One of the most important features of the bill, however, is Section 4, 
which provides heavy penalties for anyone who attempts to establish a. 
totalitarian dictatorship in this country under the control of a foreign | 
power. 


Mr. Suarp: But that is not confined to Communist dictatorships, is it? 


CoNGRESSMAN KersTEN: That is confined to anyone who, in any man-: 


ner, attempts to establish a totalitarian dictatorship under foreign control . 
in this country. 


Mr. Suarp: Domination of any foreign country, foreign organization, , 
or foreign individual? Is that right? 


ConcrEssMAN Kersten: It is defined as a foreign organization to’set up 
a totalitarian organization in this country—and that phrase is defined as 
one, of course, which would do away with all liberties—freedom of speech 
ee of the press, and so on. It is specifically defined in the pre- 
amble. 


Mr. Suarp: Well, there is a definition there. 


ConcRESsMAN Kersten: Yes, there is a definition. The Mundt-Nixon 
Bill, in essence, is identical with laws which are on the books, but these 
present laws do not adequately meet the problem. It is a streamlining of 
the present laws so as to meet the new type of threat which threatens in 
various places in the world and which could threaten in the United States. 
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Mr. Suarp: We will want to come back to some of the important provi- 
sions more in detail later. But go ahead with your exposition. 


ConcressMaN Kersten: As I have pointed out, the main part of the 
vill is a recognition of the Communist conspiracy for what it is—a con- 
piracy which has gone into action—and a recognition that the American 
Communists, by their own statements, by their own admissions, and by 
heir actions, are a part of the international conspiracy. 


Mr. Suarp: And they boast of their ability really to do something 
about it! | 


ConcrEssMAN Kersten: They have stated their ability; and in certain 
sountries they have accomplished quite a little. 


Mr. Sarr: Now, how many Communists are there in this country? 


_ ConcressMAN Kersten: As I understand it, there are from seventy-five 
o one hundred thousand. 


Mr. Suarp: In any event, not a very big number. 


ConcressMAN KersTEN: Not a very large number in comparison to the 
yeople in the United States. As a matter of fact, they are not in very large 
1umbers in any place where they control. There are about six million 
Sommunists in Russia, where there are one-hundred-and-sixty-odd-mil- 
ion people; and, in their various other satellite countries, the Communist 
yarty members are, of course, very small in number. 


Mr. Suarp: You think that there is need for really drastic treatment, 
juite unusual and unprecedented treatment, as you would agree this bill 
s, for this small group in this country? 


- ConcressMAN Kersten: I think that there is need to modernize, to 
treamline, the present laws. The present laws do require registration, but 
hey do not adequately require registration to meet the Communist situa- 
ion. 

Mr. Suare: If the present laws were enforced, they would, would 
hey not? 

ConcressMAN Kersten: No, they would not. Attorney General Clark 
ame before the House committee which was considering this bill, and 
e stated that the Voorhees Act, for example, which requires foreign 
gents to register, is not adequate because it is directed only at individuals; 
ut, most important, it provides no penalty for failure to register. So, the 
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Mundt-Nixon Bill streamlines that feature and does fit the Communist: 
party situation. 

And, then again, the Smith Act, which is sometimes referred to as al 
law already on the books, does not meet the Communist threat because: 
the Smith Act provides that there must be a “provable” show of force and | 
violence, whereas the Communists have taken over, in many instances, , 
by means other than by force and violence. 

Mr. Suarp: Again, we will want to come back to the detail points of the: 
existing scheme of legislation a little later. 

I must say that I am opposed to this bill because it seems to me to go) 
much further than is necessary in view of what I conceive to be the: 
present danger presented by this small group in America, with its; 
traditions so different from those of Europe, its great wealth, and its free- - 
dom from the ravages of war. It does not seem to me that the danger is; 
anything like what some of you people here in Washington are saying; 
that it is. It seems to me that you have got a little excited down here. Out: 
on the great plains of the Middle West, I have some difficulty in getting; 
alarmed. 

It seems to me, on the other hand, that the bill is a violation of our tradi-- 
tions. It goes a long way in the direction of what is called “thought con-- 
trol.” It sets bad precedents which, in some time of crisis, are likely to) 
affect almost any minority of which one can think in some unpredictable: 
way. We are a very volatile people; and it seems to me one of the most: 
important things which we can do is to keep good habits. 


ConcressMAN Kersten: I would like to interrupt if I may there. You 
speak of this bill’s being in some way a measure to provide for thought 
control. The common misrepresentation which is made about this; 
measure is that it seeks to outlaw the Communist party as a political party.. 
The bill does no such thing. The bill outlaws their subversive activities. . 
The bill seeks to cut off the foreign ties of the Communist party. It does; 
not prevent a Communist from talking about communism from the: 


housetops or on any soapbox. It in no measure seeks to stop a Communist : 
from talking. 


Mr. Suarp: Suppose we put that argument off for just a minute. You! 
and I are going to disagree about just what the effect of the bill is. 


ConcressMAN Kersten: Very definitely we will. 


Mr. Suarr: But I should like, before we get to that, to suggest what: 
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m to me to be the traditional American ways of dealing with what I 
aceive to be the Communist problem. It is a problem of people who are 
satisfied, distressed over unfortunate conditions in this country, which 
: should all recognize. It is a problem, of course, partly of cranks. As 
es any political party, the Communist party attracts cranks. 
But, much more seriously, it is a problem of thoughtful people who are 
thered by conditions—for example, by labor conditions. The Com- 
inists taunt us with our monopolies. It seems to me that the American 
ty of dealing with that is the way General Motors did the other day— 
ike a sensible labor agreement, take the unions in, give them a place, 
ve the laboring man a place in our scheme, providing against disturbing 
we effects, as the General Motors agreement did the other day. 
On the monopoly point, that is a thing which Americans have com- 
ined about from the beginning of our history, and they have attacked 
mopolies. The Communists taunt us with them now, but are we doing 
we could about them? I think that the Attorney General would be 
ite as well occupied getting up a really strong anti-monopoly program 
getting these hundred thousand fellows first listed in books down here 
Washington, and then, as, I think, will be the case, getting them in jail. 
> would be doing a better service to the American way of life. 


SONGRESSMAN Kersten: I will agree with you that one of the major 
ys of dealing with the Communist problem in this, or in any other 
intry, is to attend to the social necessities of the people. I think that we 
ye in this country done a pretty good job in that respect as compared 
h other countries certainly, and I think that there is a lot of room for 
provement in the United States. I would agree with you almost 100 per 
it on the necessity of attacking the Communist threat from the socio- 
ical angle. I think that that must be done. But the Communist party 
*5 exist in the United States, a hundred thousand of them. 


Ar. SHarp: A paltry number. 


CONGRESSMAN KersTEn: It is a paltry number, but if every one is a kind 
an agent, a representative of a foreign government, which I think is 
e, it then does not become a paltry number. 

‘he Attorney General says this about that: “The American Communist 
gram is a cause for concern. The numerical strength of the party does 
concern us. It is, you might say, insignificant. Their claim, however, 
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is important that for every party member there are ten others in 
shadow ready to fight for the party.” 

In addition to providing for these sociological problems which exist, 
must also prevent the Communist party—and that is all that this bill d 
—prevent it from operating under directions of foreign control. We se 
to bring them out into the open. In other words, if they wish to be a pol 
ical party, then, for goodness sakes, what objection can they have to bei 
known for what they are, like any other political party? 


Mr. Suarp: Let us look at some of the bad effects which this measu: 
might have. Conceivably, it will have some good effects, though I am n: 
ready to concede very many. But let us look at some of the bad effects th: 
it may have on our habits. Let us take this Section 4; I think that I w: 
read it: 

“Tt shall be unlawful for any person to attempt, in any manner, 
establish in the United States a totalitarian dictatorship, the direction 
control of which is to be vested in or exercised by or under the domi 
tion or control of any foreign government, foreign organization, or f 
eign individual.” 

“Totalitarian government,” “totalitarian dictatorship,” is defined - 
what I should consider a vague way, but we will have to let our listen 
read the bill themselves on such matters. At any rate, I should say that it: 
defined in rather a vague way in the preamble. 

But this is not confined to Communist dictatorships. In some strang 
twist of opinion, we may find some group like the Ku Klux Klan mo 
ment (such as I can remember, though perhaps you cannot, in the ear 
twenties), which thought of representatives of the Catholic church . 
being engaged in establishing a totalitarian government. This wy 
believed by some crazy, I grant you, some excitable people in this countrt 
but one cannot be sure of what twist events will take. I thought tha 
Mayor O’Dwyer—a prominent Catholic layman—was very wise, tl 
other day, in his insistence that this conservative group for which tl 
Catholic church speaks ought to think twice about sponsoring legislatic 
of this sort. 


39 6 


ConcrEssMAN Kersten: You have mentioned the Catholic church, an: 
in the farthest stretch of the imagination, I do not see how this measu: 
could be applied to that organization or to any other legitimate group : 
the United States. As a matter of fact, the magazine America, which is: 
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Folic magazine and a very prominent and very objective magazine, 

s editorialized on this bill. And so has the Columbia, the magazine of 
- Knights of Columbus; and a number of others. 

Mix. Suarp: Oh yes; I know that well. 


SONGRESSMAN Kersten: They have come out in favor of this measure 
an effective measure to deal with the Communist conspiracy. 


Mir. SHarp: Oh I know that there is a great deal of church feeling 
lind it. 


SONGRESSMAN Kersten: Not only the church, but the Pp fe oh 
gion has come out in its favor. 


Vir. SHarp: All I am saying is that Mayor O’Dwyer was a wise church- 
n—a layman but a wise one—in saying that this is not in the Catholic 
g-run interest. 

SONGRESSMAN KersTEN: The trouble with Mayor O’Dwyer’s statement 
hat it is a very general statement. He attacked no specific provision; 
1 most of the attacks, as a matter of fact, have been very general in 
ure. Most of the defenses and most of the expositions of this bill have 
N quite specific—a clearing of the air on what the bill really is. As a 
tter of fact, the Daily Worker has been for some weeks and even 
mths now seeking to misrepresent this bill all over the United States. 


Mir. SHarp: I would like to know about this “totalitarian dictatorship.” 
u see, the Franco regime is a model totalitarian dictatorship which has 
n,-after all, supported by part of the hierarchy, though not of many 
irchmen, these many years. 

SONGRESSMAN Kersten: I would ask for a little proof on that. Maybe 
} are not prepared to offer it, but I do not think that it is correct that the 
Inco regime as such has received any formal support of any church. 


fir. Suarp: Anyone who was concerned with the lifting of the embargo 
spain in the days when Spain was getting us ready for Munich, the war 
1939-41, knows what the opposition was. 

SoNGRESSMAN Kersten: Of course, if we did get over into the Spanish 
sstion here, it might be pointed out that that was a conflict that also in- 
ved the Communists and the Communist party as implemented by 
Russian army, also. 

Ax. SHarp: Of course we cannot get into all that. I just suggest that 
re are conservative interests. It seems to me that the rich, to which 
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Truman referred in his speech the other day, are also concerned in. 
although they may not think so at the moment. There was a time back : 
the late thirties when some of the most prosperous folk in the comm 
nity, seeing certain central planning getting under way, were very acute: 
aware of the importance of civil rights for the prosperous members of tl 
community. If we are going to have some rabble-rousing, one of t 

great safeguards may be good habits with respect to matters of this sop 
It is not only the Communist party which has an interest here. 


ConcressMAN Kersten: I do not see how you can torture the languag 


of this bill. 


Mr. Suarp: No, I am not saying that the bill would; I am talking abow 
the habits of tolerance and not jumping upon people who are unpopula 


ConcressMAN KersTEN: You see, what we are dealing with here is 
international conspiracy which attempts to set up a dictatorship in ever 
country where it gains power—a dictatorship which would destroy 
the liberties for which you and I contend. 


Mr. Suarp: I would vote against the Communists. 


ConcressMAN Kersten: We are both for freedom of speech and fre 
dom of the press. I do not think either one of us would vote for the fre: 
dom to destroy freedom. 


Mr. Suarp: Any freedom is likely to turn out to be a freedom to destra 
freedom. That is one of the most curious things about freedom, as a m 
ter of fact—it does that. 


ConcrEssMAN KErsTEN: We must, as reasonable men, be able to drax 
the line. 


Mr. Suarp: Some place we set the line. 


ConcrEssMAN KerstEN: As Justice Holmes, I believe it was, said in tk 
Schenck case, “One has not the freedom of speech to go into a theater a 
shout ‘Fire.’ ” 


Mr. Suarp: That is right, and if there is a present danger here.... 


CoNGRESSMAN KerstTEN: Yes. 


Mr. Suarp: Of course, that is partly a public policy point and partly | 
constitutional point. I myself think that the bill is unconstitutional, bo 
cause it would be impossible, I believe, to show a “present” danger of thi 
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rt necessary to justify its interference with freedom of discussion and 
eedom of speech. 
The Supreme Court has said that freedom to make a speech without 
gistering first, in the case of a labor leader (Mr. Thomas, of the Auto 
/orkers), was part of the freedom protected by the First and the Four- 
enth amendments; and, to interfere with it, you have to have a show- 
g of a very “clear and present” danger to the ordinary processes of gov- 
nment. Now, I do not think that you can prove that. You can recite it, I 
10w; you have an elaborate recital here—but can you prove it?? 


ConcrEssMAN Kersten: We have had a great deal of discussion, and 
hers have discussed, whether or not we are dealing with a political 
irty. Now, Mr. Stalin and others who speak with authority as to the 
iture of the Communist party very openly admit that the Communist 
rty is not a political party interested in such things as the mechanics of 
ections and parliaments. He has stated so. And I would like to have you 
ad his book, Problems of Leninism. He states that the function of the 
ty is a revolutionary one, not a parliamentary one, and that its function 
to establish firm ties with the liberation movement in other countries 
id to act in such a way as to overcome the government and to attain 
wer. 


1In Bridges v. California, 314 U.S. 252, December 8, 1941, the Supreme Court (Mr. 
tice Black delivering the opinion of the Court) ruled: “Nevertheless, the ‘clear and pres- 
t danger’ language of the Schenck case has afforded practical guidance in a great variety 
cases in which the scope of constitutional protections of freedom of expression was in 
ye. It has been utilized by either a majority or minority of this Court in passing upon the 
istitutionality of convictions under espionage acts, Schenck v. United States, supra; 
rams v. United States, 250 U.S. 616; under a criminal syndicalism act, Whitney v. Calti- 
‘nia, supra; under an ‘anti-insurrection’ act, Herndon v. Lowry, supra; and for breach of 
1ce.at common law, Cantwell v. Connecticut, supra. And very recently we have also sug- 
ted that ‘clear and present danger’ is an appropriate guide in determining the constitu- 
nality of restrictions upon expression where the substantive evil sought to be prevented 
the restriction is ‘destruction of life or property, or invasion of the right of privacy.’ 
ornhill v. Alabama, 310 U.S. 88, 105.... 

“What finally emerges from the ‘clear and present danger’ cases is a working principle 
it the substantive evil must be extremely serious and the degree of imminence extremely 
h before utterances can be punished. Those cases do not purport to mark the further- 
st constitutional boundaries of protected expression, nor do we here. They do no more 
n recognize a minimum compulsion of the Bill of Rights. For the First Amendment does 
: speak equivocally. It prohibits any law ‘abridging the freedom of speech, or of the 
ss.’ It must be taken as a command of the broadest scope that explicit language read in 
‘context of a liberty-loving society, will allow. ...” 
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Mr. Suarp: We have been talking very largely so far about genera 
social policy, and we are merging now onto the lawyer’s points whichi 
people make about the bill. And I suppose that there are three or four off 
those, perhaps. There is this large freedom-of-speech point. There is thes 
point about vagueness in the definition of criminal offenses. There is thes 
point about extensive delegation of powers to the Attorney Generall 
There is the question as to whether the bill outlaws the Communist party/ 
which it is at great pains to avoid saying it does, at any rate. I do not sup- 
pose that we can cover all the legal points raised by the bill, or even begiry 
to, this morning. It is enough that our listeners go back to the bill them 
selves and think about it in the light of this discussion. 

It seems to me that two of these things are important. Is the present 
danger bad? What about this vagueness of definition? The bill refers tag 
Communist-front organizations—it says that you can tell when a Com 
munist-front organization exists by looking at the position taken or ad 
vanced by it from time to time on matters of policy. And people are suba 
ject to penalties if they do not register, at least if they are executives of 4 
Communist-front organization.” 


ConcrEssMAN Kersten: The executives only. 


Mr. Suarp: That is, the president and the secretary. Now, how does the 
president or secretary know whether he is or is not on matters of policy 
from time to time assuming a position taken or advanced by the Coms 
munist party? The Communist party complains of deprivation of Ne 
groes’ civil rights, so did Mr. Truman; the Communist party believes i 
social security, so does Mr. Truman; it believes in housing, so does Sena 
tor Taft; it believes in efforts to avoid war, so do other public leaders 


2In Winters v. New York, 333 U.S. 507, March 29, 1948, Mr. Justice Reed, in deliverini 
the opinion of the Court, said: “...The crime ‘must be defined with appropriate definite 
ness.’ ... There must be ascertainable standards of guilt. Men of common intelligence cat 
not be required to guess at the meaning of the enactment. The vagueness may be from 
uncertainty in regard to persons within the scope of the act, Lanzetta v. New Jersey, 30 
U.S. 451, or in regard to the applicable tests to ascertain guilt. | 

“Other states than New York have been confronted with similar problems involvira 
statutory vagueness in connection with free speech. In State v. Diamond, 27 New Mexia 
477, 202 P. 988, a... statute was held void for uncertainty, p. 485: ‘Where the statute u 
words of no determinative meaning, or the language is so general and indefinite as } 
embrace not only acts commonly recognized as reprehensible, but also others which it 
unreasonable to presume were intended to be made criminal, it will be declared void fe 
uncertainty.’...” 


“'' + “= wee ve 2? © 
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hat happens in case your party comes into power and we get to talking 
gut Democrats, or Democrat-supporting groups? 


CONGRESSMAN Kersten: I do not think that in the farthest stretch of the 
agination, under the terms of this bill, could it include any of these... 


Mr. SHarp: Well, you have them defined. 


SONGRESSMAN KERSTEN:.... organizations to which you refer. If an 
yanization is a Communist-front organization and if it does not regis- 
, it is true that it is then subject to penalties; but (and this is the impor- 
it thing) the Attorney General must then go into court and not only 
ist he prove that it does follow the Communist line, not only that it is 
ntical with the Communist line, but he must prove that it is under the 
itrol of the Communist party. He must have factual proof on that 
re, and, only then, under the rules of criminal evidence could the 
cials of a front organization be prosecuted. 


Mr. Suarp: Well, now, it looks to me as though if a Communist*front 
ranization, or an organization which might be considered so, guessed 
ong under this vague definition, it would be subject to very serious 
valties. This is one of the few points on which, it seems to me, the bill 
yerhaps not quite carefully drafted. Otherwise, it is a very carefully pre- 
‘ed lawyer’s job, whatever else one might think about it. 


SONGRESSMAN Kersten: I think that you fail sufficiently to take into 
sideration that, in order for the officials of a front organization to 
prosecuted, the Attorney General would have to go into court and 
ve that it is under the control of the Communist party. 


Mir. SHARP: It is possible. 
SoncREssMAN Kersten: That would be necessary in order to convict. 


Ar. Sarr: This is one of the lawyer’s problems about the bill. And if 

organization guessed wrong, the Attorney General, of course, is 
en very extensive powers. It reminds one of the worst features of the 
‘A in certain respects on the point of the organizations which he can 
g in under this vague definition.’ 


In United States v. Lovett, 328 U.S. 303, June 3, 1946, the Supreme Court (Mr. Justice 
kk delivering the opinion) said that “legislative acts, no matter what their form, that 
y either to named individuals or to easily ascertainable members of a group in such a 
as to inflict punishment on them without a judicial trial are bills of attainder pro- 
red by the Constitution. ...” 


a 
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practice of publishing lists of subversive organizations. 
Mr. Suarp: Yes, I believe that he is. 
ConcressMAN Kersten: And he has done this from time to time. 


| 

ee | 

ConcressMaN Kersten: Right now, the Attorney General is in thy 
| 


Mr. Suarp: That is right. 


ConcressMaN Kersten: Now, this bill, rather than giving him broad 
powers, restricts his power in that regard. It requires that an investigation 
first be made; it permits the organization to offer any evidence which i 
desires. If the Attorney General makes a finding, he issues an order th 
the organization must register; and thereafter that is subject to appea 
to the United States Supreme Court. Is that not a better way, from t 
lawyer’s point of view, rather than to publish lists from time to time? 

The important thing with these organizations is that the people shoul 
know what they are. They should know, if they are contributing mon 
to an organization, whether or not it is under the control of the Commu 
nist party. . 


Mr. Suarp: Yes, but I do not want the Attorney General decidi 
whether an organization is a Communist-front organization in the ligli 
of the “position taken or advanced by the organization from time to tit 
on matters of policy.” I have heard people called Communists by the 
opponents on a vast variety of issues. It has generally meant that the 
were unpopular with the opponents; “Communist” is a kind of swee 
word. I would not be sure that we could not get into a frame of mind i 
which that sort of definition would work into the law; I hope not. 

There is another point which we ought not to miss before we 
through. I would like to know why you people are so coy about sayi 
that you are not outlawing the Communist party. You write “Cor 
munist” with a small “c” all through the bill and refer to Communi 
political organizations and Communist-front organizations. Har 
Stassen said, the other night, that he was for the bill because it outlawe 
the Communist party; Governor Dewey said that he was for it beca 
it did not. I myself think that Stassen read the bill right. I do not kne 
just what kind of position Governor Dewey was taking. Perhaps I mi 
represent his position. Some people say that he did not indorse it, but 


think that he did. 


ConcressMAN Kersten: The thing which must be said in that reg. | 
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hat the bill does not outlaw the Communist party as a political party. 
loes outlaw their subversive activities. Now, the people in the United 
tes, the Congress, or anybody else, you or I, cannot help something 
ich the Communists seek to do. If they seek to be the agents of a for- 
n power, they have created the problem. They may call themselves a 
tical party, and they could be a political party; but this bill seeks to 
off the foreign ties of the Communist party—the foreign ties which 
y do say that they have, admit that they have, and that Marshal Stalin 
s that they must have, too. 


Ar. Srarp: It seems to me that you have got practically a congressional 
ling of guilt of the Communist party and all its members; you have 
them defined, for purposes of registration, very closely. It is like say- 
that the man with red hair, a brown mustache, and a wart on the side 
‘is nose has committed a murder. You have got them defined so closely 
our bill—they have got to register, and then, when they register, they 
faced with the rather severe provisions of Section 4, which are ten 
rs in prison or a ten-thousand-dollar fine, or both—that they will go 
lerground. 


ONGRESSMAN Kersten: Of course, they are already underground; and 
bill is designed to put labels on them so that the American people 
1 know what they are. It does not prevent them from talking com- 
nism from the rooftops, as I mentioned before, but it does provide that 
1 be labeled as such. I think that the American people are entitled to 
w if they are hearing from a Communist-controlled organization. 


fx. SHarp:1 do not think that we shall hear from them at all under this 
I do not think that they will go to the rooftops. They will be perse- 
d heroes to some people. We have tried suppression, and various 
ntries have tried suppression at various other times in history; it sel- 
1 worked. 

suppose that we ought to come back to the international situation be- 
we get through, because that is the yolk of the whole scene. 


ONGRESSMAN KeErsTEN: Yes, it is. This bill, of course, does not seek to 
sress the Communist party; it seeks only to cut off its connections 
: a foreign power. It seeks to cut off its connections as an international 
piracy, and it attempts to bring the Communists from underground 
equiring their registration. There is a great deal of information, no 
ot, in the hands of the FBI and other prosecuting organizations as to 
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who are some of the officials of the Communist party; and, if they fail ta 
register, they thereby will be subjecting themselves to prosecution. 


Mr. Suarp: I suppose, in the end, that this question goes back to o 
different positions with respect to the cold war and its objectives, a matte? 
which would take another Rounp Taste to discuss. 

It seems to me that there is plenty of legislation on the books now te 
take care of the really serious threats, apart from the danger that we ma} 
be on the edge of a “hot” war. You think that a very strong, a very stern, 
very unyielding position is most likely to produce peace. In the end I 
inclined to a more conciliatory position, and I deplore this legislation as: 
means of whipping up trouble which perhaps five, perhaps ten, perhapr 
fifteen years from now may break in the form of a really destructiy, 
world war. 


ConcrEssMAN Kersten: I do not think that we can afford to wait unti 
the ax is raised over our heads. Since the Communist party is a part of a4 
international conspiracy, we must recognize it as such; and we as Amer? 
can people are entitled to protect our freedoms of speech and of the press 
all our liberties—against those who would establish in this country a dic 
tatorship wiping out all these freedoms. 


Suh 


A Supplement on 
THE MUNDT-NIXON BILL 
and 
SUPREME COURT DECISIONS 


ne 


1. Text of the Mundt-Nixon Bill, H.R. 5852 as Introduced 
in the Senate, May 20, 1948 


An Act 


‘0 protect the United States against 
n-American and subversive activi- 
es. 
Be it enacted by the Senate and 
louse of Representatives of the 
‘nited States of America in Congress 
sembled, 
SHORT TITLE 

Section 1. This Act may be cited 
the “Subversive Activities Control 
ct, 1948.” 

NECESSITY 
Src. 2. As a result of evidence ad- 
iced before various committees of 
e Senate and House of Representa- 
yes, Congress hereby finds that— 
(1) The system of government 
10wn as totalitarian dictatorship is 
aracterized by the existence of a 
igle political party, organized on a 
ctatorial basis, and by an identity 


FOR LEGISLATION 


15 


between such party and its policies 
and the government and governmen- 
tal policies of the country in which it 
exists, such identity being so close that 
the party and the government itself 
are for all practical purposes indis- 


tinguishable. 


(2) The establishment of a totali- 
tarian dictatorship in any country 
results in the ruthless suppression of 
all opposition to the party in power, 
the complete subordination of the 
rights of individuals to the state, the 
denial of fundamental rights and 
liberties which are characteristic of a 
representative form of government, 
such as freedom of speech, of the 
press, of assembly, and of religious 
worship, and results in the mainten- 
ance of control over the people 
through fear, terrorism and brutality. 


(3) There exists a world commu- 
nist movement which, in its origins, 
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its development, and its present prac- 
tice, is a world-wide revolutionary po- 
litical movement whose purpose it is, 
by treachery, deceit, infiltration into 
other groups (governmental and 
otherwise), espionage, sabotage, ter- 
rorism, and any other means deemed 
necessary, to establish a communist 
totalitarian dictatorship in all the 
countries of the world through the 
medium of a single world-wide com- 
munist political organization. 


(4) The direction and control of 
the world communist movement is 
vested in and exercised by the com- 
munist dictatorship of a foreign 
country. 

(5) The communist dictatorship 
of such foreign country, in exercising 
such direction and control and in fur- 
thering the purposes of the world 
communist movement, establishes or 
causes the establishment of, and 
utilizes, in various countries, political 
organizations which are acknowl- 
edged by such communist dictator- 
ship as being constituent elements of 
the world communist movement; 
and such political organizations are 
not free and independent organiza- 
tions, but are mere sections of a single 
world-wide communist organization 
and are controlled, directed, and sub- 
ject to the discipline of the commu- 
nist dictatorship of such foreign coun- 
try. 

(6) The political organizations so 
established and utilized in various 
countries, acting under such control, 
direction, and discipline, endeavor to 
carry out the objectives of the world 


communist movement by bringingg 
about the overthrow of existing gov~ 
ernments and setting up communist 
totalitarian dictatorships which wil 
be subservient to the most powerful 
existing communist totalitarian dic 
tatorship. 

(7) In carrying on the activities 
referred to in paragraph (6), suche 
political organizations in various 
countries are organized on a secret. 
conspiratorial basis and operate to a 
substantial extent through organiza 
tions, commonly known as “commu4 
nist fronts,” which in most instances: 
are created and maintained, or used. 
in such manner as to conceal the facte: 
as to their true character and purposes: 
and their membership. One result of 
this method of operation is that such! 
political organizations are able to ob 
tain financial and other support from 
persons who would not extend sucht 
support if they knew the true pur- 
poses of, and the actual nature of the 
control and influence exerted upon) 
such “communist fronts.” 


(8) Due to the nature and scope of 
the world communist movementt 
with the existence of affiliated constit/ 
uent elements working toward com: 
mon objectives in various countries of 
the world, travel of members, repre? 
sentatives, and agents from country 
to country is essential for purposes ot 
communication and for the carryin es 
on of activities to further the pur 
poses of the movement. | 

(9) In the United States those indi 
viduals who knowingly and willfully 
participate in the world communist} 
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jovement, when they so participate, 
| effect repudiate their allegiance to 
e United States and in effect trans- 
r their allegiance to the foreign 
yuntry in which is vested the direc- 
on and control of the world com- 
junist movement; and, in countries 
her than the United States, those 
dividuals who knowingly and will- 
lly participate in such communist 
ovement similarly repudiate their 
legiance to the countries of which 
ley are nationals in favor of such 
reign communist country. 


(10) In pursuance of commu- 
ism’s stated objectives, the most 
owerful existing communist dicta- 
ship has, by the traditional com- 
unist methods referred to above, 
id in accordance with carefully con- 
ived plans, already caused the 
tablishment in numerous foreign 
yuntries, against the will of the peo- 
le of those countries, of ruthless com- 
junist totalitarian dictatorships, and 
\reatens to establish similar dicta- 
rships in still other countries. 


(11) The recent successes of com- 
unist methods in other countries 
1d the nature and control of the 
orld communist movement itself 
resent a clear and present danger to 
e security of the United States and 
. the existence of free American in- 
itutions and make it necessary that 
ongress enact appropriate legisla- 
on recognizing the existence of such 
orld-wide conspiracy and designed 
) prevent it from accomplishing its 
irpose in the United States. 


DEFINITIONS 


Sec. 3. For the purposes of this 
Act— 


(1) The term “person” means an 
individual or an organization. 


(2) The term “organization” 
means an organization, corporation, 
company, partnership, association, 
trust, foundation, or fund; and in- 
cludes a group of persons, whether or 
not incorporated, permanently or 
temporarily associated together for 
joint action on, or advancement of 
views on, any subject or subjects. 


(3) The term “communist politi- 
cal organization” means any organi- 
zation in the United States having 
some, but not necessarily all, of the 
ordinary and usual characteristics of 
a political party, with respect to 
which, having regard to some or all 
of the following considerations: 


(A) the extent and nature of its 
activities, including the expression 
of views and policies, 


(B) the extent to which its poli- 
cies are formulated and carried out 
and its activities performed, pur- 
suant to directives or to effectuate 
the policies, of the foreign govern- 
ment or foreign governmental or 
political organization in which is 
vested, or under the domination or 
control of which is exercised, the 
direction and control of the world 
communist movement referred to 
in section 2 of this Act, 


(C) the extent to which its 
views and policies are the same as 
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those of such foreign government 
or foreign organization, 

(D) the extent to which it sup- 
ports or advocates the basic prin- 
ciples and tactics of communism as 
expounded by Marx and Lenin, 

(E) the extent to which it re- 
ceives financial or other aid, direct- 
ly or indirectly, from or at the di- 
rection of such foreign government 
or foreign organization, 

(F) the extent to which it sends 
members or representatives to any 
foreign country for instruction or 
training in the principles, policies, 
strategy, or tactics of such world 
communist movement, 

(G) the extent to which it re- 
ports to such foreign government 
or foreign organization or to its 
representatives, 

(H) the extent to which its 
members or leaders are subject to 
or recognize the disciplinary power 
of such foreign government or 
foreign organization or its repre- 
sentatives, 

(I) the extent to which (i) it 
fails to disclose, or resists efforts to 
obtain information as to, its mem- 
bership (by keeping membership 
lists in code, by instructing mem- 
bers to refuse to acknowledge mem- 
bership, or by any other method); 
(ii) its members refuse to acknowl- 
edge membership therein; (iii) it 
fails to disclose, or resists efforts to 
obtain information as to, records 
other than membership lists; (iv) 
its meetings are secret; and (v) 


it otherwise operates on a secre 
basis, and | 
(J) the extent to which its mem 
bers consider the allegiance they 
owe to the United States as subory 
dinate to their obligations to sucli 
foreign government or foreig 
organization, 
it is reasonable to conclude that it is 
under the control of such foreign 
government or foreign governmentas 
or political organization. 


) 


(4) The term “communist-fron 
organization” means any organizap 
tion in the United States (other tha 
a communist political organization 
and other than an organization ha‘ 
ing substantially all the ordinary ana 
usual characteristics of a_politicai 
party) with respect to which, having 
regard to some or all of the following 
considerations: 

(A) the identity of the person 
who are active in its management 
direction, or supervision, whetheg 
or not holding office therein, 

(B) the sources from which am 
important part of its support 
financial or otherwise, is derived 

(C) the use made by it of it 
funds, resources, or personnel, ana 

(D) the position taken or ad 
vanced by it from time to time op 
matters of policy, 


it is reasonable to conclude (i) that i 
is under the control of a communis 
political organization, or (ii) that i 
is primarily operated for the purposi 
of giving aid and support to a co 
munist political organization, a cori} 
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unist foreign government, or the 
orld communist movement referred 
in section 2, or (iii) that its views 
id policies are in general adopted 
id advanced because such views or 
licies are those of a communist 
litical organization, a communist 
reign government, or such world 
mmunist movement. 


(5) The term “communist organi- 
tion” means a communist political 
ganization or a communist-front 
ganization. 


(6) The term “publication” means 
y circular, newspaper, periodical, 
imphlet, book, letter, postcard, leaf- 
, or other publication. 


(7) The term “United States,” 
hen used in a geographical sense, 
cludes the several States, Territor- 
3, and possessions of the United 
ates, the District of Columbia, and 
e Canal Zone. 


(8) The term “interstate or for- 
yn-commerce” means trade, traffic, 
mmerce, transportation, or com- 
unication (A) between any State, 
srritory, or possession of the United 
ates (including the Canal Zone), 
the District of Columbia, and any 
ace outside thereof, or (B) within 
y Territory or possession of the 
nited States (including the Canal 
ne) or within the District of 
lum bia. . 


(9) The term “final order of the 
torney General” means an order 
ued by the Attorney General under 
tion 13 of this Act, which has be- 
me final as provided in section 14 


of this Act, requiring an organization 
to register under section 8 of this Act 
as a communist political organization 
or a communist-front organization. 
CERTAIN PROHIBITED ACTS 
Sec. 4. (a) It shall be unlawful for 
any person— 

(1) To attempt in any manner 
to establish in the United States 
a totalitarian dictatorship the direc- 
tion and control of which is to be 
vested in, or exercised by or under 
the domination or control of, any 
foreign government, foreign organ- | 
ization, or foreign individual; 

(2) To perform or attempt to 
perform any act with intent to 
facilitate or aid in bringing about 
the establishment in the United 
States of such a totalitarian dicta- 
torship; 

(3) Actively to participate in 
the management, direction, or 
supervision of any movement to 
establish in the United States such 
a totalitarian dictatorship; 

(4) Actively to participate in the 
management, direction, or super- 
vision of any movement to facili- 
tate or aid in bringing about the 
establishment in the United States 
of such a totalitarian dictatorship; 

(5) To conspire to do anything 
made unlawful by this subsection. 
(b) Any person who violates any 

of the provisions of subsection (a) of 
this section shall, upon conviction 
thereof, be punished by a fine of not 
more than $10,000 or imprisonment 
for not more than 10 years, or both 
such fine and imprisonment. 
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(c) Any offense punishable under 
this section may be prosecuted at any 
time without regard to any statute of 
limitations. 

LOSS OF UNITED STATES CITIZENSHIP 


Src. 5. (a) Section 401 of the Na- 
tionality Act of 1940, as amended, is 
hereby amended by striking out the 
period at the end thereof and insert- 
ing in lieu thereof a semicolon and 
the word “or,” and by adding at the 
end of such section a new subsection 
to read as follows: 

“(k) Committing any violation of 
section 4 of the Subversive Activities 
Control Act, 1948, provided he is con- 
victed thereof by a court of compe- 
tent jurisdiction.” 


(b) Section 403 (a) of the Nation- 
ality Act of 1940, as amended, is 
hereby amended to read as follows: 


“(a) Except as provided in subsec- 
tion (g), (h), (i), or (k) of section 
401, no national can expatriate him- 
self, or be expatriated, under such 
section while within the United 
States or any of its outlying posses- 
sions, but expatriation shall result 
from the performance within the 
United States or any of its outlying 
possessions of any of the acts or the 
fulfillment of any of the conditions 
specified in such section if and when 
the national thereafter takes up a resi- 
dence abroad.” 

EMPLOYMENT OF MEMBERS OF 
COMMUNIST POLITICAL 
ORGANIZATIONS 

Src. 6, (a) It shall be unlawful for 
any member of a communist political 


organization, knowing that the o 
ganization is a communist politi 
organization— . 
(1) to seek or accept any office 
or employment under the Unitea 
States without revealing that he i 
a member of such organization; 01 
(2) after thirty days after tha 
date of the enactment of this Act 
to hold any nonelective office o 
employment under the Unite 
States. 


(b) It shall be unlawful for any 
officer or employee of the Unitec 
States to appoint or employ any indi) 
vidual as an officer or employee of the 
United States, knowing that such in: 
dividual is a member of a communist 
political organization. 


DENIAL OF PASSPORTS TO MEMBERS 
OF COMMUNIST POLITICAL 
ORGANIZATIONS 


Sec. 7. (a) It shall be unlawful fom 
any member of a communist politica 
organization, knowing that the or+ 
ganization is a communist politicah 
organization— 

(1) to make application for ai 
passport, or the renewal of a pass-+ 
port, to be issued or renewed by on 
under the authority of the ea 
States; or 


(2) after sixty days after the! 
date of the enactment of this Act, 
to use or attempt to use a passa 
theretofore issued. 

(b) It shall be unlawful for ath 
oficer or employee of the United 
States to issue a passport to, or renew 
the passport of, any individual know- 
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g that such individual is a member 
a communist political organization. 


REGISTRATION AND ANNUAL REPORTS 
OF COMMUNIST ORGANIZATIONS 


Src. 8. (a) Each communist polit- 
al organization (including any or- 
nization required, by a final order 
the Attorney General, to register as 
communist political organization) 
all, within the time specified in sub- 
ction (c) of this section, register 
ith the Attorney General, on a 
rm prescribed by him by regula- 
ons, as a communist political organ- 
ation. 


(b) Each communist-front organ- 
ation (including any organization 
quired, by a final order of the Attor- 
ry General, to register as a commu- 
st-front organization) shall, within 
e time specified in subsection (c) of 
is section, register with the Attor- 
y General, on a form prescribed by 
m by regulations, as a communist- 
ont organization. 
(c) The registration required by 
bsection (a) or (b) shall be made— 
(1) in the case of an organiza- 
tion which is a communist polit- 
ical organization or a communist- 
front organization on the date of 
the enactment of this Act, within 
thirty days after such date; 


(2) in the case of an organiza- 
tion becoming a communist polit- 
ical organization or a communist- 
front organization after the date 
of the enactment of this Act, within 
thirty days after such organization 
becomes a communist political or- 


ganization or a communist-front 

organization, as the case may be; 

and 

(3) in the case of an organiza- 
tion which by a final order of the 
Attorney General is required to 
register, within thirty days after 
such order becomes final. 

(d) The registration made under 
subsection (a) or (b) shall be ac- 
companied by a registration state- 
ment, to be prepared and filed in such 
manner and form as the Attorney 
General shall by regulations pre- 
scribe, containing the following in- 
formation: 

(1) The name of the organiza- 
tion. 

(2) The name and last-known 
address of each individual who is 
at the time of the filing of such 
registration statement, and of each 
individual who was at any time 
during the period of twelve full 
calendar months preceding the fil- 
ing of such statement, an officer of 
the organization, with the desig- 
nation or title of the office so held, 
and with a brief statement of the 
duties and functions of such in- 
dividual as such officer. 

(3) An accounting, in such form 
and detail as the Attorney General 
shall by regulations prescribe, of 
all moneys received and expended 
(including the sources from which 
received and the purposes for 
which expended) by the organiza- 
tion during the period of twelve 
full calendar months preceding the 
filing of such statement. 
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(4) In the case of a communist 
political organization, the name 
and last-known address of each in- 
dividual who was a member of the 
organization at any time during 
the period of twelve full calendar 
months preceding the filing of such 


statement. 


(e) It shall be the duty of each or- 
ganization registered under this sec- 
tion to file with the Attorney General 
on or before February 1 of the year 
following the year in which it regis- 
ters, and on or before February 1 of 
each succeeding year, an annual re- 
port, prepared and filed in such man- 
ner and form as the Attorney General 
shall by regulations prescribe, con- 
taining the same information which 
by subsection (d) is required to be in- 
cluded in a registration statement, ex- 
cept that the information required 
with respect to the twelve-month 
period referred to in paragraph (2), 
(3), or (4) of such subsection shall, 
in such annual report, be given with 
respect to the calendar year preced- 
ing the February | on or before which 
such annual report must be filed. 

(£) It shall be the duty of each or- 
ganization registered under this 
section to keep, in such manner and 
form as the Attorney General shall by 
regulations prescribe— 

(1) accurate records of the names 
and addresses of the members of 
such organization and of persons 
who actively participate in the ac- 
tivities of such organization; and 


(2) accurate records and ac- 
counts of moneys received and ex- 


pended (including the sources | 
from which received and the pur- 
poses for which expended) by such ; 


or ganization. 


(g) It shall be the duty of the At 
torney General to send to each indi- 
vidual listed in any registration state- 
ment or annual report, filed under 
this section, as a member of the organ- 
ization in respect of which such regis-} 
tration statement or annual repo 
was filed, a notification in writin 
that such individual is so listed; 2 
such notification shall be sent at th 
earliest practicable time after the fil- 
ing of such registration statement op 
annual report. 


(h) In the case of failure on the 
part of any organization to register . 
or to file any registration statement 
or annual report as required by thi 
section, it shall be the duty of th 
executive officer (or individual per 
forming the ordinary and usual duties 
of an executive officer) and of th 
secretary (or individual performing 
the ordinary and usual duties of : 
secretary) of such organization, an 
of such officer or officers of such o 
ganization as the Attorney Genera: 
shall by regulations prescribe, to regis 
ter for such organization, to file suc 
registration statement, or to file sucit 
annual report, as the case may be. 


KEEPING OF REGISTER; PUBLIC 
INSPECTION; REPORTS TO PRESI- 
DENT AND CONGRESS 


Src. 9. (a) The Attorney Gener’ 
shall keep and maintain in the D 
partment of Justice a register of a 


a 


anizations which are registered 
er section 8, and such register 
be known as the “Register of 
mmunist Organizations.” Com- 
inist political organizations and 
nmunist-front organizations shall 
listed separately in such register. 
‘b) Such register, together with 
, registration statements and an- 
al reports’ filed under section 8, 
ll be kept and maintained in such 
mner as to be open for public in- 
ction. 


(c) The Attorney General shall 
ymit to the President and to the 
mgress annually (and at any time 
len requested by either House by 
olution) a report with respect to 
: carrying out of the provisions of 
s Act, including the names of the 
ganizations listed in such register 
d of the data (including the names 
d addresses of the individuals listed 
members of such organizations) 
attained in registration statements 
d annual reports filed under sec- 


n 8. 


MEMBERSHIP IN CERTAIN COM- 
MUNIST POLITICAL 
“4 ORGANIZATIONS 


Sec. 10. It shall be unlawful for 
y individual to become or remain 
nember of any organization if (1) 
sre is in effect a final order of the 
torney General requiring such 
yanization to register under section 
yf this Act as a communist political 
zanization, (2) more than one hun- 
ed and twenty days have elapsed 
ce such order became final, and 
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(3) such organization is not regis- 
tered under section 8 of this Act 
as a communist political organization. 


USE OF THE MAILS AND INSTRUMEN- 
TALITIES OF INTER-STATE OR 
FOREIGN COMMERCE 


Sec. 11. It shall be unlawful for 
any organization which is registered 
under section 8, or for any organiza- 
tion with respect to which there is in 
effect a final order of the Attorney 
General requiring it to register un- 
der section 8, or for any person acting 
for or on behalf of such organiza- 
tion— 

(1) to transmit or cause to be 
transmitted, through the United 
States mails or by any means or 
instrumentality of interstate or for- 
eign commerce, any publication 
which is intended to be, or which 
it is reasonable to believe is in- 
tended to be, circulated or dissemi- 
nated among two or more persons, 
unless such publication and any 
envelope, wrapper, or other con- 
tainer in which it is mailed or 
otherwise circulated or transmitted 
bears the following, printed in such 
manner as may be provided in reg- 
ulations prescribed by the, Attorney 
General, with the name of the or- 
ganization appearing in lieu of 
the blank: “Disseminated by 

» a communist organiza- 
tion”; or 

(2) to broadcast or cause to be 
broadcast any matter over any 
radio station in the United States, 
unless such matter is preceded by 
the following statement, with the 
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name of the organization being 
stated in place of the blank: “The 
following program is sponsored by 
——, a communist organiza- 
tion.” 


DENIAL OF TAX DEDUCTIONS 
AND EXEMPTION 


Sec. 12. (a) Notwithstanding any 
other provision of law, no deduction 
for Federal income tax purposes shall 
be allowed in the case of a contribu- 
tion to or for the use of any organiza- 
tion if at the time of the making of 
such contribution (1) such organi- 
zation is registered under section 8, 
or (2) there is in effect a final order 
of the Attorney General requiring 
such organization to register under 
section 8. 

(b) No organization shall be en- 
titled to exemption from Federal in- 
come tax, under section 101 of the In- 
ternal Revenue Code, for any taxable 
year if at any time during such tax- 
able year (1) such organization is 
registered under section 8, or (2) 
there is in effect a final order of the 
Attorney General requiring such or- 
ganization to register under section 8. 


CERTAIN ADMINISTRATIVE 
DETERMINATIONS 


Sec. 13. (a) Whenever— 

(1) in the case of any organiza- 
tion which is not registered under 
section 8 of this Act, the Attorney 
General has reason to believe that 
such organization is a communist 
political organization or a commu- 
nist-front organization (or the 
Attorney General is requested, by 


resolution of either House of Co 
gress, to investigate whether su 
organization is a communist po! 
ical organization or a communi 
front organization), or 


(2) the Attorney General r 
ceives from any organization regi 
tered under section 8 an applicatio 
that he make a finding that 
organization is not a communi 
political organization or a c 
munist-front organization, as th 
case may be, and by order cancel iti 
registration and relieve it from th 
requirement of making further a 
nual reports, and such organi 
tion, in support of such applica 
tion, presents evidence which, i 
the opinion of the Attorney Gent 
eral, makes a prima facie showing 
that the organization is not a com 
munist political organization or 
communist-front organization, a 
the case may be, 

it shall be his duty forthwith to insti 
tute and conduct a full and complete 
investigation to determine whether 
such organization is in fact a com- 
munist political organization or a 
communist-front organization, as the 
case may be. The Attorney General 
shall not make such a determination 
with respect to any organization 
without first affording to it, after 
timely notice, an opportunity for 2 
hearing. 

(b) For the purposes of such in: 
vestigation the Attorney General, ot 
any officer of the Department of Jus 
tice authorized by him, may hol 
hearings, administer oaths and affir 
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ons, may examine witnesses and 
ve evidence at any place in the 
ed States, and may require by 
ena the attendance and testi- 
y of witnesses and the production 
books, papers, correspondence, 
yoranda, and other records 
ned relevant to the matter under 
liry. Subpenas may be signed and 
-d by the Attorney General or 
such authorized officer. Subpenas 
be issued on behalf of the organ- 
on being investigated upon re- 
t and upon a statement or show- 
of general relevance and reason- 
scope of the evidence sought. 
1 attendance of witnesses and the 
luction of such documentary evi- 
se may be required from any 
e in the United States at any des- 
ted place of hearing. Witnesses 
moned shall be paid the same 
and mileage that are paid wit- 
es in the district courts of the 
red States. In case of disobedience 
subpena the Attorney General 
ich organization may invoke the 
of any court of the United States 
quiring the attendance and testi- 
y of witnesses and the produc- 
-of documentary evidence. Any 
he district courts of the United 
*s within the jurisdiction of 
+h such inquiry is carried on may, 
ase of contumacy or refusal to 
a subpena issued to any person, 
- an order requiring such person 
spear (and to produce documen- 
evidence if so ordered) and give 
ence relating to the matter in 
tion; and any failure to obey such 


order of the court may be punished by 
such court as a contempt thereof. All 
process in any such case may be 
served in the judicial district whereof 
such person is an inhabitant or 
wherever he may be found. 


(c) All hearings conducted under 
this section shall be public. The or- 
ganization shall have the right to 
present its case by oral or documen- 
tary evidence, to submit rebuttal evi- 
dence, and to conduct such cross- 
examination as may be required for a 
full and true disclosure of the facts. 
The testimony in any hearing con- 
ducted under this section shall be 
reduced to writing and filed in the 
office of the Attorney General. 

(d) If upon an investigation pur- 
suant to clause (1) of subsection (a) 
of this section the Attorney General 
determines that the organization is a 
communist political organization or a 
communist-front organization, as the 
case may be, he shall make a report 
in writing in which he shall state his 
findings as to the facts and shall issue 
and cause to be served on such organ- 
ization an order requiring such or- 
ganization to register as such under 
section 8 of this Act. 

(e) If upon an investigation pur- 
suant to clause (2) of subsection (a) 
of this section the Attorney General 
determines that the organization is 
not a communist political organiza- 
tion or a communist-front organiza- 
tion, as the case may be, he shall make 
a report in writing in which he shall 
state his findings as to the facts and 
shall by order cancel the registration 
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of such organization and relieve it 
from the requirement of further an- 
nual reports. A copy of such order 
shall be sent to such organization. 
(f) If upon an investigation pur- 
suant to clause (2) of subsection (a) 
of this section the Attorney General 
determines that the organization is a 
communist political organization or 
a communist-front organization, as 
the case may be, he shall make a re- 
port in writing in which he shall state 
his findings as to the facts and shall 
issue and cause to be served on such 
organization an order refusing to 
cancel the registration of such organ- 
ization and to relieve it from the re- 
quirement of further annual reports. 


JUDICIAL REVIEW 


Sec. 14. (a) Such organization 
may obtain a review of an order 
issued under subsection (d) or (f) of 
section 13 in the United States Court 
of Appeals for the District of Colum- 
bia by filing in the court, within sixty 
days from the date of service upon it 
of such order, a written petition pray- 
ing that the order of the Attorney 
General be set aside. A copy of such 
petition shall be forthwith served 
upon the Attorney General, and 
thereupon the Attorney General shall 
certify and file in the court a tran- 
script of the entire record in the pro- 
ceeding, including all evidence taken 
and the report and order of the Attor- 
ney General. Thereupon the court 
shall have jurisdiction of the proceed- 
ing and shall have power to affirm or 
set aside the order of the Attorney 
General. The findings of the Attorney 


by the preponderance of the evide nc 
shall be conclusive. If either pai 
shall apply to the court for leave 1 
adduce additional evidence, and sha: 
show to the satisfaction of the cou 
that such additional evidence is ma 
rial, the court may order such add 
tional evidence to be taken before tH! 
Attorney General and to be add cet 
upon the proceeding in such manna 
and upon such terms and conditio1 
as to the court may seem proper. TI 
Attorney General may modify h 
findings as to the facts, by reason ¢ 
the additional evidence so taken, ani 
he shall file such modified or nev’ 
findings, which, if supported by thi 
preponderance of the evidence, sh AY 
be conclusive, and his recommendal 
tions, if any, with respect to action it 
the matter under consideration. If th 
court sets aside an order issued unde 
subsection (f) of section 13 it mak 
enter a judgment canceling the regi 
tration of the organization and r 
lieving it from the requirement 
further annual reports. The judg 
ment and decree of the court shall b 
final, except that the same shall | 
subject to review by the Suprem 
Court upon certiorari, as providedi 
section 240 of the Judicial Code, a’ 
amended (U.S. C., 1940 edition, tit 
28, sec. 347). 


(b) Any order of the Attorne 
General issued under subsection (d 
of section 13 shall become final— 


(1) upon the expiration of th 
time allowed for filing a petitior 
for review, if no such petition ha 
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sen duly filed within such time; 
3 

(2) upon the expiration of the 
me allowed for filing a petition 
4 certiorari, if the order of the 
ttorney General has been af- 
rmed or the petition for review 
ismissed by the United States 
ourt of Appeals for the District 
t Columbia, and no petition for 
rtiorari has been duly filed; or 


(3) upon the denial of a petition 
wr certiorari, if the order of the 
ttorney General has been affirmed 
t the petition for review dismissed 
y the United States Court of Ap- 
cals for the District of Columbia; 
4 


(4) upon the expiration of ten 
ays from the date of issuance of 
1e mandate of the Supreme Court, 
such Court directs that the order 
‘the Attorney General be affirmed 
- the petition for review dis- 
‘issed. 


PENALTIES 


ec. 15. (a) Any person failing to 
ster or to file any registration 
sment or annual report as re- 
éd by section 8 of this Act shall, 
n conviction thereof, be punished 
fine of not less than $2,000 and 
more than $5,000; except that in 
such failure is on the part of the 
utive officer (or individual per- 
ling the ordinary and usual du- 
of an executive officer) or sec- 
y (or individual performing the 
nary and usual duties of a secre- 
), or any other officer, of an or- 


ganization required to register under 
such section 8, the punishment for 
such failure shall be a fine of not less 
than $2,000 and not more than 
$5,000, or imprisonment for not less 
than two years and not more than 
five years, or both such fine and im- 
prisonment. For the purposes of this 
subsection, if there is in effect with 
respect to an organization a final 
order of the Attorney General re- 
quiring it to register under section 8, 
each day of failure to register, wheth- 
er on the part of the organization or 
any individual, shall constitute a sep- 
arate offense. 


(b) Whoever, in a registration 
statement or annual report filed un- 
der section 8 of this Act, willfully 
makes any false statement or willfully 
omits to state any fact which is re- 
quired to be stated, or which is nec- 
essary to make the statements made 
or information given not misleading, 
shall, upon conviction thereof, be 
punished by a fine of not less than 
$2,000 and not more than $5,000, or 
by imprisonment for not less than 
more than $5,000 or by imprison- 
ment for not more than two years, or 
by both such fine and imprisonment. 


(c) Any person violating any pro- 
vision of this Act for violation of 
which no penalty is provided by sec- 
tion 4 or by subsection (a) or (b) of 
this section shall, upon conviction 
thereof, be punished by a fine of not 
more than $5,000 or by imprisonment 
for not more than two years, or by 
both such fine and imprisonment. 
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APPLICABILITY OF ADMINISTRATIVE 


PROCEDURE ACT 


Sec. 16. Nothing in this Act shall 
be held to make the provisions of the 
Administrative Procedure Act inap- 
plicable to the exercise of functions, 
or the conduct of proceedings, under 
this Act, except to the extent that 
this Act affords additional procedural 
safeguards for organizations and in- 
dividuals. 


Il. “Protecting the United States against Un-American and Sub 
Excerpts from the Report by Representa: 
tive Mundt, from the Committee on Un-American Activitie: 


(To Accompany H.R. 5852) 


versive Activities’: 


NECESSITY FOR LEGISLATION 


Tue need for legislation to control 
Communist activities in the United 
States cannot be questioned. 

Ten years of investigation by the 
Committee on Un-American Activi- 
ties and by its predecessors have estab- 
lished: (1) That the Communist 
movement in the United States is 
foreign-controlled; (2) that its ulti- 
mate objective with respect to the 
United States is to overthrow our free 
American institutions in favor of a 
Communist totalitarian dictatorship 
to be controlled from abroad; (3) that 
its activities are carried on by secret 
and conspiratorial methods; and (4) 
that its activities, both because of the 
alarming march of Communist forces 
abroad and because of the scope and 
nature of Communist activities here 
in the United States, constitute an 


SEPARABILITY OF PROVISIONS 


Sec. 17. If any provision of tho 
Act, or the application thereof to a 
person or circumstance, is held 
valid, the remaining provisions a 
this Act, or the application of suc! 
provision to other persons or circ 
stances, shall not be affected thereby 

Passed the House of Represen 
tives May 19, 1948. 

Attest: Joun ANDREWS, © 


Clerk. 


immediate and powerful threat to tho 
security of the United States and te 
the American way of life. 

The conclusion that the Commu 
nist movement constitutes a threat t¢ 
the security of the United States and 
to the American way of life is not the 
cry of alarmists. 

The Communist program of con 
quest through treachery, deceit, in 
filtration, espionage, sabotage, cor 
ruption, and terrorism has been car 
ried out in country after country ant 
is an ever-growing threat in othe 
countries. There is ample evidene 
that one of the primary objectives o 
the world Communist movement 
directed from within the most powel 
ful existing Communist totalitaria: 
dictatorship, is to repeat this patter 
in the United States. 

There is incontrovertible evidenc 
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e fact that the Communist Party 
ie United States is dominated by 
totalitarian dictatorship and that 
one of the principal instrumental- 
used by the world Communist 
ement, directed from within 
totalitarian dictatorship, in its 
less and tireless endeavor to ad- 
e the world march of commu- 
\. 


he findings, which support these 
lusions, and the vast quantity of 
ence on which they are based, 
et forth in detail in the numerous 
tts which this committee and its 
ecessors have printed and circu- 
|. Corroboration has been sup- 
| by independent and exhaustive 
ich by other committees of Con- 
i 

oncern over this threat is not 
ed to the legislative branch of 
Government. On March 17, 1948, 
President asked the Congress to 
opriate several billions of dollars 
build up American defenses 
nst the potential threat of the 
d Communist conspiracy, of 
h the Communist movement in 
Jnited States is a constituent ele- 
t: Previously, on February 5, the 
rney General, in testifying be- 
the Legislative Subcommittee of 
Sommittee on Un-American Ac- 
es, had stated that present laws 
inadequate to deal with the sub- 
ve activities of Communist threat 
e United States. To resist Com- 
ist aggression abroad and ignore 
home would be an utterly incon- 
ble pattern of procedure. 


Concern over the Communist 
threat is not limited to the United 
States. It is mounting throughout that 
part of the world which still remains 
free. For confirmation we have only 
to look at the recent unprecedented 
steps taken by the leading nations of 
western Europe toward banding to- 
gether in a union, political as well as 
economic, which will be powerful 
enough to resist the Communist on- 
slaught. In this hemisphere the na- 
tions assembled at Bogota, on April 
22, 1948, unanimously adopted a 
resolution declaring that the “present 
world situation demands urgent 
measures to safeguard peace and de- 
fend mutual respect among states” 
and recommending that each partici- 
pating nation “adopt within their re- 
spective territories and in accord with 
their constitutional precepts, neces- 
sary measures to prevent and uproot 
activities directed, assisted, or insti- 
gated by foreign governments, organ- 
izations, or individuals.” The Con- 
gress of the United States, by adopt- 
ing the legislation here proposed, can 
set the pattern for controlling in each 
country the foreign-directed Com- 
munist conspiratorial activities which 
threaten the existence of free institu- 
tions, not only here, but throughout 
the world. ... 

ANALYSIS OF THE PROBLEM 

In considering the merits of the 
various proposals before it, the com- 
mittee found that it was confronted 
with a most perplexing and difficult 
problem, one of which the framers of 
the Constitution could have had little 
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conception, and one which required 
the most comprehensive analysis and 


study. 


The committee approached the 
problem with care and restraint be- 
cause it is believed essential that any 
legislation recommended be strictly 
in accordance with our constitutional 
traditions. How to protect freedom 
from those who would destroy it 
without infringing upon the freedom 
of all our people presents a question 
fraught with constitutional and prac- 
tical difficulties. We must not mortal- 
ly wound our democratic framework 
in attempting to protect it from those 
who threaten to destroy it. 


There are no doubt some, whose 
opposition to communism is beyond 
question, who contend that no legis- 
lation should be adopted because of 
the grave constitutional questions in- 
volved. The committee believes, how- 
ever, that the Constitution does not 
deny to the Congress the power to 
enact laws which will defend the Na- 
tion from those who would use liber- 
ties guaranteed by the Constitution to 
destroy it. 


In considering the problem, the 
committee found it necessary at the 
outset to distinguish those features of 
Communist activity against which 
legislation cannot and should not be 
directed, from those in the case of 
which legislative restraints are clearly 
practicable and necessary. Commu- 
nism as an economic, social, and polit- 
ical theory is one thing. Communism 
as a secret conspiracy, dedicated to 
subverting the interests of the United 


States to that of a foreign dictatay 
ship, is another. | 

The committee holds no ried 
the economic, social, and poli Sd 
theories which the Communists a 
vocate, but we contend that, undé 
our constitutional system, ideas mt 
be combated with ideas and not w 
legislation. If communism in 
United States operated in the o 
without foreign direction, and with 
out attempting to set up a dictators! 
subservient to a foreign power, leg 
lation directed against them woul 
neither be justified nor necessa 
This, however, is not the case. A cari 
ful analysis of the strategy and tact 
of communism in the United State 
discloses activities by reason of whic i 
the committee has concluded tha 
legislation can and should be directe 
toward— 


(1) Making unlawful all activi 
ity which has as its purpose settin’ 
up a totalitarian government in 
United States under foreign com 
trol. 


pe *a 


(2) In view of its foreign-d 
rected character, requiring 
Communist movement in 
United States to operate in the ope 
rather than underground. 


(3) Cutting the threads whic 
bind the international Communi 
conspiracy together by restrictin 
travel of members of the America 
section of the world Communi: 
movement. 

(4) Protecting the integrity ¢ 
the Government itself by denyin 


3 


vernment employment to mem- 
rs of the American section of the 
rid Communist movement. 


s will appear from a reading of 
sill and the section-by-section ex- 
ation set forth below, the legis- 
n herewith reported to the House 
ains provisions designed to ac- 
plish the four objectives listed in 
preceding paragraph.... 


REJECTED PROPOSALS 


he committee gave serious con- 
ration to the many well-inten- 
ed proposals which were before 
hich attempted to meet the prob- 
by outlawing the Communist 
y- Proponents of this approach 
red as to what they desired. Some 
ted to bar the Communist Party 
1 the ballot in elections. Others 
Id have made membership in the 
umunist Party illegal per se. 


he committee believes that there 
several compelling arguments 
mst the outlawing approach. 
re are grave constitutional ques- 
; involved in attempting to inter- 
with the rights of the States to 
are what parties and individuals 
-qualify for appearance on the 
st. To make membership in a 
ifically designated existing organ- 
on illegal per se would run the 
of being held unconstitutional 
1e ground that such an action was 
lative fiat. 


mong the policy considerations 
sh militate against this type of 
‘oach are the following: 


Ilegalization of the party might 


THE UNIVERSITY OF CHICAGO ROUND TABLE 31 


drive the Communist movement fur- 
ther underground, whereas exposure 
of its activities is the primary need. 


2. Illegalization has not proved 
effective in Canada and other coun- 
tries which have tried it. 


3. We cannot consistently criticize 
the Communist governments of 
Europe for suppressing opposition 
political parties if we resort to the 
same totalitarian methods here. 


4. If the present Communist Party 
severs the puppet strings by which it 
is manipulated from abroad, if it 
gives up its undercover methods, 
there is no reason for denying it the 
privilege of openly advocating its be- 
liefs, in the way in which other polit- 
ical parties advocate theirs. In politics 
as well as sports, there are certain 
rules of the game which must be 
obeyed. Daggers are out of order on 
the American playing field. Under- 
cover methods and foreign direction 
cannot be tolerated on the political 


field. 


This legislation does not constitute 
a fiat. The Communist Party of the 
United States is not made guilty of 
any offense by reason of the enact- 
ment of the provisions of this act. lf 
however, the Communist Party of 
the United States or any other party 
now in existence or to be formed 
operates in such a way that it comes 
within the definitions and performs 
activities which are proscribed under 
the act then the legislation will apply 
to it. If such party changes its charac- 
teristics then the objectives sought by 
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the committee will have been accom- 


plished. 


CONCLUSION 


The committee wishes to empha- 
size that this legislation alone is not a 
complete answer to the Communist 
problem in the United States. 


An attack must be made upon the 
Communist problem on all fronts if 
we are to meet it successfully. It is 
imperative that the American people 
understand the true character, aims, 
and techniques of the Communist 
conspiracy. The many patriotic and 
fraternal organizations in the United 
States can be of tremendous service 
in developing a program of education 
which will inform the people of this 
threat. In the words of one of the out- 
standing witnesses before our com- 
mittee: “The people should be in- 
formed, accurately and fully and con- 
tinuously, about the nature, activities, 
strategy, and tactics of communism. 
This educational task can be in part 


Ill. Schenck v. United States 


a 


accomplished by qualified and co 
cerned private citizens.” 

The committee has intentiona 
not recommended legislation whic 
will deal with so-called theore 


blow at the American cadre of thi 
foreign-directed Communist conspili 
acy. We believe that if its criminal 
activities are prosecuted, its falst 
fronts exposed, and its foreign assists 
ance and direction cut away, 
movement in the 
standing alone for what it is, will b 
overwhelmingly defeated. We ard 
willing to permit the theories of con 
munism and democracy to clash i 
the open market place of politicak 
ideas in America, but we insist that 
communism not be allowed to hay 
the unfair advantages in this conflict 
of the unrestricted use of illegal 
means, the cloak of secrecy and fraud! 
and the assistance and direction of4 
foreign Communist dictatorship. ... 


249 U.S. 47 
I9i9 


This case involved the constitutionality 
of the Espionage Act of June 15, 1917. The 
indictment charged defendant Schenck with 
a conspiracy to violate this act by causing 
and attempting to cause insubordination, 
etc., in the military and naval forces of the 
United States, and to obstruct the recruiting 
and enlistment service of the United States 
when the United States was at war with 
Germany by wilfully printing and circulat- 


ing a document to cause insubordination and 
obstruction to men called by the military 
service act of 1917. The following is an 
excerpt from Mr. Justice Holmes’s opinion 
for the majority. 

.... We admit that in many places 
and in ordinary times the defendants 
in saying all that was said in the cir- 
cular would have been within their 
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titutional rights. But the charac- 
f every act depends upon the cir- 
stances in which it is done. The 
stringent protection of free 
ch would not protect a man in 
ly shouting fire in a theatre and 
ing a panic. It does not even pro- 
aman from an injunction against 
ring words that may have all the 
tof force. The question in every 
is whether the words used are 
1 in such circumstances and are of 
1 a nature as to create a clear and 
ent danger that they will bring 
it the substantive evils that Con- 
s has a right to prevent. It is a 
stion of proximity and degree. 
en a nation is at war many things 
might be said in time of peace 


are such a hindrance to its effort that 
their utterance will not be endured so 
long as men fight and that no Court 
could regard them as protected by 
any constitutional right. It seems to 
be admitted that if an actual obstruc- 
tion of the recruiting service were 
proved, liability for words that pro- 
duced that effect might be enforced. 
The statute of 1917 in sec. 4 punishes 
conspiracies to obstruct as well as ac- 
tual obstruction. If the act (speaking, 
or circulating a paper), its tendency 
and the intent with which it is done 
are the same, we perceive no ground 
for saying that success alone warrants 
making the act a crime.... 
Judgments affirmed. 


IV. Abrams vy. United States 
250 U.S. 616 
1919 


his case involved the Espionage Act of 
’ and as amended in 1918. The indict- 
t was founded upon the publication of 
leaflets. It was charged that these repre- 
ed a conspiracy to publish abusive lan- 
re about the government of the United 
s.by an overt act, to publish language 
sded to bring contempt on the govern- 
t, to encourage resistence, and to incite 
ilment of war production. The follow- 
excerpt is from Mr. Justice Holmes’s 
nt. 
ersecution for the expression of 
lions seems to me perfectly log- 
If you have no doubt of your 
nises or your power and want a 
1in result with all your heart you 
rally express your wishes in law 


and sweep away all opposition. To 
allow opposition by speech seems to 
indicate that you think the speech im- 
potent, as when a man says that he 
has squared the circle, or that you do 
not care whole-heartedly for the re- 
sult, or that you doubt either your 
power or your premises. But when 
men have realized that time has upset 
many fighting faiths, they may come 
to believe even more than they be- 
lieve the very foundations of their 
own conduct that the ultimate good 
desired is better reached by free trade 
in ideas—that the best test of truth 1s 
the power of the thought to get itself 
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accepted in the competition of the 
market, and that truth is the only 
ground upon which their wishes 
safely can be carried out. That at any 
rate is the theory of our Constitution. 
It is an experiment, as all life is an ex- 
periment. Every year if not every day 
we have to wager our salvation upon 
some prophecy based upon imperfect 
knowledge. While that experiment is 
part of our system I think that we 
should be eternally vigilant against 
attempts to check the expression of 
opinions that we loathe and believe 
to be fraught with death, unless they 
so imminently threaten immediate 
interference with the lawful and 
pressing purposes of the law that an 
immediate check is required to save 
the country. I wholly disagree with 
the argument of the Government 
that the First Amendment left the 


common law as to seditious libel i 
force. History seems to me against tl 
notion. I had conceived that th 
United States through many yeai 
had shown its repentence for 
Sedition Act of 1798, by repayi 
fines that it imposed. Only the eme. 
gency that makes it immediately dar, 
gerous to leave the correction of ev; 
counsels to time warrants makin 
any exception to the sweeping co: 
mand, “Congress shall make no law 
... abridging the freedom of speech.| 
Of course I am speaking only of 
pressions of opinion and exhortations 
which were all that were utteree| 
here, but I regret that I cannot pu 
into more impressive words my beli 
that in their conviction upon this i 
dictment the defendants were d 
prived of their rights under the Co: 
stitution of the United States. 


V. Gitlow v. New York 
268 U.S. 652 
1925 


Benjamin Gitlow was indicted in the 
supreme court of New York, with three 
others, for the statuatory crime of criminal 
anarchy and was tried, convicted, and sen- 
tenced to imprisonment. The judgment was 
affirmed by the Appellate Division and by 
the Court of Appeals and was taken to the 
Supreme Court. The indictment charged 
that the defendant had advocated, advised, 
and taught the overthrow of the govern- 
ment by force in certain of his writings, in- 
cluding “The Left Wing Manifesto.” 


a) Mr. Justice Sanford delivered the opin 
ton of the Court and said, in part: 


... Coupled with a review of the 
rise of Socialism, it [the “Manifesto” 
condemned the dominant “moderate 
Socialism” for its recognition of th 
necessity of the democratic parlia 
mentary state; repudiated its policy 
of introducing Socialism by legisla 
tive measures; and advocated, it 
plain and unequivocal language, th 


sity of accomplishing the “Com- 
ist Revolution” by a militant and 
evolutionary Socialism,” based on 
ie class struggle” and mobilizing 
> “power of the proletariat in ac- 
n, through mass industrial revolts 
veloping into mass political strikes 
d “revolutionary mass action,” for 
> purpose of conquering and de- 
oying the parliamentary state and 
ablishing in its place, through a 
evolutionary dictatorship of the 
oletariat,” the system of Commu- 
tt Socialism. ... 


.... The sole contention here is, 
entially, that, as there was no evi- 
mce of any concrete result flowing 
m the publication of the Manifesto, 
of circumstances showing the likeli- 
od of such result, the statute as con- 
ued and applied by the trial court 
nalizes the mere utterance, as such, 
“doctrine” having no quality of in- 
ement, without regard either to the 
cumstances of its utterance or to 
> likelihood of unlawful sequences; 
d that, as the exercise of the right 
free expression with relation to 
vernment is only punishable “in 
cumstances involving likelihood of 
Istantive evil,” the statute contra- 
ues the due process clause of the 
urteenth Amendment. The argu- 
Mt in support of this contention 
ts primarily upon the following 
ypositions: Ist, That the “liberty” 
tected by the Fourteenth Amend- 
nt includes the liberty of speech 
J of the press; and 2nd, That while 
erty of expression “is not absolute,” 
nay be restrained “only in circum- 
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stances where its exercise) bears a 
causal relation with some substantive 
evil, consummated, attempted or 
likely,” and as the statute “takes no 
account of circumstances,” it unduly 
restrains this liberty and is therefore 
unconstitutional. 

The precise question presented, 
and the only question which we can 
consider under this writ of error, 
then is, whether the statute, as con- 
strued and applied in this case by the 
state courts, deprived the defendant 
of his liberty of expression in viola- 
tion of the due process clause of the 
Fourteenth Amendment. 

The statute does not penalize the 
utterance or publication of abstract 
“doctrine” or academic discussion 
having no quality of incitement to 
any concrete action. It is not aimed 
against mere historical or philosophi- 
cal essays. It does not restrain the 
advocacy of changes in the form of 
government by constitutional and 
lawful means. What it prohibits is 
language advocating, advising or 
teaching the overthrow of organized 
government by unlawful means.... 

The Manifesto, plainly is neither 
the statement of abstract doctrine nor, 
as suggested by counsel, mere predic- 
tion that industrial disturbances and 
revolutionary mass strikes will result 
spontaneously in an inevitable process 
of evolution in the economic system. 
It advocates and urges in fervent lan- 
guage mass action which shall pro- 
gressively foment industrial disturb- 
ances and through political mass 
strikes and revolutionary mass action 
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overthrow and destroy organized par- 
liamentary government. It concludes 
with a call to action in these words: 
“The proletariat revolution and the 
Communist reconstruction of society 
—the struggle for these—is now in- 
dispensable. ... The Communist In- 
ternational calls the proletariat of the 
world to the final struggle!” This is 
not the expression of philosophical 
abstraction, the mere prediction of 
future events; it is the language of 
direct incitement. ... 

That the jury were warranted in 
finding that the Manifesto advocated 
not merely the abstract doctrine of 
overthrowing organized government 
by force, violence and unlawful 
means, but action to that end, is clear. 

For present purposes we may and 
do assume that freedom of speech 
and of the press—which are protected 
by the First Amendment from 
abridgment by Congress—are among 
the fundamental personal rights and 
“liberties” protected by the due pro- 
cess clause of the Fourteenth Amend- 
ment from impairment by the 
Statesven.. 

It is a fundamental principle, long 
established, that the freedom of 
speech and of the press which is se- 
cured by the Constitution does not 
confer an absolute right to speak or 
publish without responsibility, what- 
ever one may choose, or an unre- 
stricted and unbridled license that 
gives immunity for every possible use 
of language and prevents the punish- 
ment of those who abuse this free- 
dom... 


; . ol 
That a State in the exercise of 


police power may punish those w! 
abuse this freedom by utterances : 
imical to the public welfare, tendiit 
to corrupt public morals, incite , 
crime, or disturb the public peace, 
not open to question. . . 

And, for yet more imperative re 
sons, a State may punish utteran 
endangering the foundations of 
ganized government and threateni 
its overthrow by unlawful me 
These imperil its own existence as: 
constitutional State.... Freedom 
speech and press, said Story... d 
not protect disturbances to the pubh 
peace or the attempt to subvert 
government. It does not protect pub: 
cations or teachings which tend ~ 
subvert or imperil the government « 
to impede or hinder it in the pe 
formance of its governmental dutie 
...It does not protect publication 
prompting the overthrow of goverr 
ment by force; the punishment « 
those who publish articles which ten 
to destroy organized society bein 
essential to the security of freedos 
and the stability of the State.... An 
a State may penalize utterances whic 
openly advocate the overthrow of tk 
representative and constitutional for 
of government of the United Stat 
and the several States, by violence « 
other unlawful means....In sho 
this freedom does not deprive a Sta 
of the primary and essential right | 
self preservation; which, so long | 
human governments endure, th 
cannot be denied. . 


By enacting the present Statute tl 
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7 


ate has determined, through its 
gislative body, that utterances advo- 
ting the overthrow of organized 
ernment by force, violence and 
lawful means, are so inimical to 
e general welfare and involve such 
inger of substantive evil that they 
ay be penalized in the exercise of its 
lice power. That determination 
ust be given great weight. Every 
sumption is to be indulged in 
vor of the validity of the statute. . 
hat utterances inciting to the over- 
row of organized government by 
lawful means, present a sufficient 
inger of substantive evil to bring 
eir punishment within the range of 
gislative discretion, is clear. Such 
terances, by their very nature, in- 
Ive danger to the public peace and 
the security of the State. They 
reaten breaches of the peace and 
timate revolution. And the imme- 
ate danger is none the less real and 
bstantial, because the effect of a 
ven utterance cannot be accurately 
reseen. The State cannot reasonably 
required to measure the danger 
9m every such utterance in the nice 
lance of a jeweler’s scale. A single 
volutionary spark may kindle a fire 
at, smouldering for a time, may 
st into a sweeping and destructive 
nflagration. It cannot be said that 
e State is acting arbitrarily or un- 
asonably when in the exercise of its 
dgment as to the measures neces- 
ry to protect the public peace and 
‘ety, it seeks to extinguish the spark 
thout waiting until it has enkin- 
-d the flame or blazed into the con- 


flagration. It cannot reasonably be re- 
quired to defer the adoption of meas- 
ures for its own peace and safety until 
the revolutionary utterances lead to 
actual disturbances of the public 
peace or imminent and immediate 
danger of its own destruction; but it 
may, in the exercise of its judgment, 
suppress the threatened danger in its 
incipiency. ... 

We cannot hold that the present 
statute is an arbitrary or unreasonable 
exercise of the police power of the 
State unwarrantably infringing the 
freedom of speech or press; and we 
must and do sustain its constitutional- 
ity, ie. (statute on criminal anarchy). 

In other words, when the legisla- 
tive body has determined generally, 
in the constitutional exercise of its 
discretion, that utterances of a certain 
kind involve such danger of substan- 
tive evil that they may be punished, 
the question whether any specific ut- 
terance coming within the prohibited 
class is likely, in and of itself, to bring 
about the substantive evil, is not open 
to consideration. It is sufficient that 
the statute itself be constitutional and 
that the use of the language comes 
within its prohibition. ... 

And finding, for the reasons stated, 
that the statute is not in itself uncon- 
stitutional, and that it has not been 
applied in the present case in deroga- 
tion of any constitutional right, the 
judgment of the Court of Appeals is 

Affirmed. 

b) Mr. Justice Holmes, dissenting, said, 
in part: 

Mr. Justice Brandeis and I are of 
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opinion that this judgment should be 
reversed. The general principle of 
free speech, it seems to me, must be 
taken to be included in the Four- 
teenth Amendment, in view of the 
scope that has been given to the word 
‘liberty’ as there used, although per- 
haps it may be accepted with a some- 
what larger latitude of interpretation 
than is allowed to Congress by the 
sweeping language that governs or 
ought to govern the laws of the 
United States. If I am right, then I 
think that the criterion sanctioned by 
the full Court in Schenck v. United 


States...applies. “The question in . 


every case is whether the words used 
are used in such circumstances and 
are of such a nature as to create a 
clear and present danger that they 
will bring about the substantive evils 
that [the State] has a right to pre- 
vent.” If what I think the correct test 
is applied, it is manifest that there 
was no present danger of an attempt 
to overthrow the government by force 
on the part of the admittedly small 
minority who shared the defendant’s 
views. It is said that this Manifesto 
was more than a theory, that it was an 
incitement. Every idea is an incite- 
ment. It offers itself for belief and if 
believed it is acted on unless some 


other belief outweighs it or some fai 
ure of energy stifles the movement 
its birth. The only difference betwee 
the expression of an opinion and 
incitement in the narrower sense 1 
the speaker’s enthusiasm for the re 
sult. Eloquence may set fire to reasons 
But whatever may be thought of thi 
redundant discourse before us it haa 
no chance of starting a present c ' 
flagration. If in the long run the 
liefs expressed in proletarian dictato: 
ship are destined to be accepted by 
the dominant forces of the comm 
nity, the only meaning of free spee 
is that they should be given thei: 
chance and have their way. 

If the publication of this documen: 
had been laid as an attempt to induce 
an uprising against government ai 
once and not at some indefinite timai 
in the future it would have presente 
a different question. The objec; 
would have been one with which tha 
law might deal, subject to the doubp 
whether there was any danger than 
the publication could produce any 
result, or in other words, whether i 
was not futile and too remote from 
possible consequences. But the indict’ 
ment alleges the publication anq 
nothing more.... 


VI. West Virginia Board of Education v. Barnette | 
319 US. 624 
1943 


The West Virginia Board of Education, 
on January 9, 1942, adopted a resolution 
ordering that the salute to the flag become 


“a regular part of the program of activitie: 
in the public schools” and that all teacher. 
and pupils “shall be required to participat 


THE UNIVERSITY OF CHICAGO ROUND TABLE 39 


the salute honoring the Nation repre- 
uted by the Flag” and provided that re- 
sal would be regarded as an act of insub- 
dination. This case involved the enforce- 
ent of this order in relation to members of 
hovah’s Witnesses who refused to salute 
e flag as a violation of their religious be- 
fs. Mr. Justice Jackson, in delivering the 
inion of the Court, said, in part: 
The very purpose of a Bill of Rights 
as to withdraw certain subjects 
om the vicissitudes of political con- 
oversy to place them beyond the 
ach of majorities and officials and 
establish them as legal principles to 
applied by the courts. One’s right 
life, liberty, and property, to free 
eech, a free press, freedom of wor- 
ip and assembly, and other funda- 
ental rights may not be submitted 
vote; they depend on the outcome 
no elections.... 

.... True, the task of translating 
€ majestic generalities of the Bill 
Rights, conceived as part of the 
ttern of liberal government in the 
shteenth century, into concrete re- 
aints on officials dealing with the 
oblems of the twentieth century, is 
e to disturb self-confidence. These 
inciples grew in soil which also 
oduced a philosophy that the indi- 
dual was the center of society, that 
; liberty was attainable through 
ere absence of governmental re- 
aints, and that government should 

entrusted with few controls and 
ly the mildest supervision over 
en’s affairs. We must transplant 
sse rights to a soil in which the 
ssez-faire concept or principle of 
n-interference has withered at least 


as to economic affairs, and social ad- 
vancements are increasingly sought 
through closer integration of society 
and through expanded and strength- 
ened governmental controls. These 
changed conditions often deprive 
precedents of reliability and cast us 
more than we would choose upon our 
own judgment. But we act in these 
matters not by authority of our com- 
petence but by force of our commis- 
sions. We cannot, because of modest 
estimates of our competence in such 
specialties as public education, with- 
hold the judgment that history au- 
thenticates as the function of this 
court when liberty is infringed.... 

National unity as an end which 
officials may foster by persuasion and 
example is not in question. The prob- 
lem is whether under our Constitu- 
tion compulsion as here employed is 
a permissible means for its achieve- 
ment. 

Struggles to coerce uniformity of 
sentiment in support of some end 
thought essential to their time and 
country have been waged by many 
good as well as by evil men. National- 
ism is a relatively recent phenomenon 
but at other times and places the ends 
have been racial or territorial secu- 
rity, support of a dynasty or regime, 
and particular plans for saving souls. 
As first and moderate methods to at- 
tain unity have failed, those bent 
on its accomplishment must resort to 
an ever-increasing severity. As gov- 
ernmental pressure toward unity be- 
comes greater, so strife becomes more 
bitter as to whose unity it shall be. 
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Probably no deeper division of our 
people could proceed from any prov- 
ocation than from finding it neces- 
sary to choose what doctrine and 
whose program public education offi- 
cials shall compel youth to unite in 
embracing. Ultimate futility of such 
attempts to compel coherence is the 
lesson of every such effort from the 
Roman drive to stamp out Christian- 
ity as a disturber of its pagan unity, 
the Siberian exiles as a means to Rus- 
sian unity, down to the fast failing 
efforts of our present totalitarian ene- 
mies. Those who begin coercive elim- 
ination of dissent soon find them- 
selves exterminating dissenters. Com- 
pulsory unification of opinion 
achieves only the unanimity of the 
graveyard. 

It seems trite but necessary to say 
that the First Amendment to our 
Constitution was designed to avoid 
these ends by avoiding these begin- 
nings. There is no mysticism in the 
American concept of the State or of 
the nature or origin of its authority. 
We set up government by consent of 
the governed, and the Bill of Rights 
denies those in power any legal op- 
portunity to coerce that consent. Au- 
thority here is to be controlled by pub- 
lic opinion, not public opinion by au- 
thority. 

The case is made difficult not be- 
cause the principles of its decision 
are obscure but because the flag in- 
volved is our own. Nevertheless, we 
apply the limitations of the Consti- 
tution with no fear that freedom to 
be intellectually and spiritually di- 


en 


verse of even contrary will disinte 
grate the social organization. To be 
lieve that patriotism will not flourish 
if patriotic ceremonies are volunta 
and spontaneous instead of a com 
pulsory routine is to make an unflat 
tering estimate of the appeal of o1 
institutions to free minds. We 
have intellectual individualism an 
the rich cultural diversities that we 
owe to exceptional minds only at th 
price of occasional eccentricity an 
abnormal attitudes. When they ar 
so harmless to others or to the State a 
those we deal with here, the price i 
not too great. But freedom to differ 
is not limited to things that do no 
matter much. That would be a mere 
shadow of freedom. The test of its 
substance is the right to differ as t 
things that touch the heart of the 
existing order. 

If there is any fixed star in our con4 
stitutional constellation, it is that n 
official, high or petty, can prescribe 
what shall be orthodox in politics, na4 
tionalism, religion, or other matters 
of opinion or force citizens to confess 
by word or act their faith therein. If 
there are any circumstances whichi 
permit an exception, they do not now 
occur to us. 

We think the action of the local! 
authorities in compelling the flag sa- 
lute and pledge transcends constitu- 
tional limitations on their power and 
invades the sphere of intellect and 
spirit which it is the purpose of the 
First Amendment to our Constitution 
to reserve from all official control. 
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VII. Thomas y. Collins 
323 U.S. 516 
January 8, 1945 


is case involved violation of an order, 
* Texas law, to Mr. R. ]. Thomas to 
er and secure an organizer's card be- 
oliciting union members in Texas. The 
charged Mr. Thomas violated the order 
dressing a mass meeting of workers 
it the end of his speech, by asking per- 
0 join a union. For this he was held in 
mpt, fined, and sentenced to a short 
sonment. Mr. Thomas contended that 
‘atute as applied to him violated the 
and Fourteenth amendments. Mr. Jus- 
utledge, delivering the opinion of the 
, held that the statute as applied im- 
previous restraint upon Thomas’ rights 
e speech and free assembly and said, 
rt: 
ow far the State can require 
ious identification by one who 
takes to exercise the rights se- 
1 by the First Amendment has 
largely undetermined. ... 
; a matter of principle a require- 
t of registration in order to make 
lic speech would seem generally 
npatible with an exercise of the 
s of free speech and free assem- 
awful public assemblies, involv- 
10 element of grave and imme- 
danger to an interest the State 
titled to protect, are not instru- 
s of harm which require previ- 
identification of the speakers. 
the right either of workmen or 
tions under these conditions to 
able and discuss their own affairs 
fully protected by the Constitu- 
as the right of businessmen, 
ers, educators, political party 


members or others to assemble and 
discuss their affairs and to enlist the 


support of others.... 


If the exercise of the rights of free 
speech and free assembly cannot be 
made a crime, we do not think this 
can be accomplished by the device of 
requiring previous registration as a 
condition for exercising them and 
making such a condition the founda- 
tion for restraining in advance their 
exercise and for imposing a penalty 
for violating such a restraining order. 
So long as no more is involved than 
exercise of the rights of free speech 
and free assembly, it is immune to 
such a restriction. If one who solicits 
support for the cause of labor may be 
required to register as a condition to 
the exercise of his right to make a 
public speech, so may he who seeks to 
rally support for any social, business, 
religious or political cause. We think 
a requirement that one must register 
before he undertakes to make a pub- 
lic speech to enlist support for a law- 
ful movement is quite incompatible 
with the requirements of the First 
Amendment.... 

The restraint is not small when it is 
considered what was restrained. The 
right is a national right, federally 
guaranteed. There is some modicum 
of freedom of thought, speech and 
assembly which all citizens of the Re- 
public may exercise throughout its 
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length and breadth, which no State, 
nor all together, nor the Nation itself, 
can prohibit, restrain or impede. If 
the restraint were smaller than it is, 
it is from petty tyrannies that large 
ones take root and grow. This fact 
can be no more plain than when they 
are imposed on the most basic rights 
of all. Seedlings planted in that soil 
grow great and, growing, break down 


the foundations of liberty. ... 


Mr. Justice Jackson, concurring, went on 
to say, in part: 

But it cannot be the duty, because 
it is not the right, of the State to pro- 
tect the public against false doctrine. 
The very purpose of the First Amend- 
ment is to foreclose public authority 
from assuming a guardianship of the 
public mind through regulating the 
press, speech, and religion. In this 
field every person must be his own 
watchman for truth, because the fore- 
fathers did not trust any government 
to separate the true from the false for 
us. West Virginia State Board of Edu- 
cation Vv. Barnette, 319 U. S. 624. Nor 
would I. Very many are the interests 
which the State may protect against 
the practice of an occupation, very 
few are those it may assume to protect 
against the practice of propagandiz- 
ing by speech or press. These are 
thereby left great range of freedom. 

This liberty was not protected be- 
cause the forefathers expected its use 
would always be agreeable to those in 
authority or that its exercise always 
would be wise, temperate, or useful to 
society. As I read their intentions, this 
liberty was protected because they 


knew of no other way by which 
men could conduct representa 
democracy. . 

If this oan may not or does 
in proper cases inquire wh 
speech or publication is properly c 
demned by association, its claim 
guardianship of free speech and p 
is but a hollow one. | 

Free speech on both sides and | 
every faction on any side of the lali 
relation is to me a constitutional ai 
useful right. Labor is free to turn 
publicity on any labor oppressi 
substandard wages, employer unfa 
ness or objectionable working con 
tions. The employer, too, should | 
free to answer, and to turn public; 
on the records of the leaders or t 
unions which seek the confidence: 
his men. And if the employees | 
organizers associate violence or oth 
offense against the laws with labor 
free speech, or if the employes 
speech is associated with discrimin 
tory discharges or intimidation, t} 
constitutional remedy would be | 
stop the evil, but permit the speed 
if the two are separable; and on 
rarely and when they are inseparal 
to wa. or es speech or pub 
cation. 


Mr. Justice Roberts, dissenting, said, 
part: 

The right to express thoughts fre 
ly and to disseminate ideas fully 
secured by the Constitution as ba: 
to the conception of our governmet 
A long series of cases has applic 
these fundamental rights in a gre 
variety of circumstances. Not until t 
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lowever, has it been questioned 
here was any clash between this 
to think one’s thoughts and to 
ss them and the right of people 
protected in their dealings with 
who hold themselves out in 
professional capacity by requir- 
-gistration of those who profess 
rsue such callings. Doctors and 
s, lawyers and notaries, bankers 
accountants, insurance agents 
olicitors of every kind in every 
of this Union have traditionally 
under duty to make some identi- 
yn of themselves as practitioners 
sir calling. The question before 
as to the power of Texas to call 
uch registration within limits 
ely defined by the Supreme 
t of that State in sustaining the 
e now challenged. ... 
ipped to its bare bones, this argu- 
is that labor organizations are 
icial and lawful; that solicitation 
mbers by and for them is a nec- 
incident of their progress; that 
5m to solicit for them is a liberty 
sech protected against State ac- 
yy the Fourteenth Amendment 
the National Labor Relations 
ind hence Texas cannot require 
1 solicitor to identify himself. I 
this is the issue and the only 
presented to the courts below 
lecided by them, and the only 
aised here. .. . 
e position taken in the court’s 
on that in some way the statute 
eres with the right to address a 
ng, to speak in favor of a labor 
, to persuade one’s fellows to 


join a union, or that at least its appli- 
cation in this case does, or may, ac- 
complish that end is, in my judgment, 
without support in the record. ... 

Nowhere in the document is there 
any suggestion that the statute is in- 
tended, or has been applied, to re- 
strain or restrict the freedom to speak, 
save only as speech is an integral part 
of the transaction of paid solicitation 
of men to join a union.... 

We are asked then, on this record, 
to hold, without evidence to support 
such a conclusion, and as a matter of 
judicial notice, that Texas has no 
bona fide interest to warrant her law 
makers in requiring that one who en- 
gages, for pay, in the business of soli- 
citing persons to join unions shall 
identify himself as such. That is all 
the law requires. ... 

The solicitation at which the Texas 
Act is aimed may or may not involve 
the payment of initiation fees or dues 
to the solicitor, But, in any case, it 
involves the assumption of business 
and financial liability by him who is 
persuaded to join a union. The trans- 
action is in essence a business one. 
Labor unions are business associa- 
tions; their object is generally busi- 
ness dealings and relationships as is 
manifest from the financial state- 
ments of some of the national unions. 
Men are persuaded to join them for 
business reasons, as employers are 
persuaded to join trade associations 
for like reasons. Other paid organ- 
izers, whether for business or for char- 
ity, could be required to identify 
themselves. There is no reason why 
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labor organizers should not do like- 
wise. I think that if anyone pursues 
solicitation as a business for profit, of 
members for any organization, reli- 
gious, secular or business, his calling 
does not bar the State from requiring 
him to identify himself as what he is, 
—a paid solicitor. 


We may deem the statuto 
vision under review unnecess 


unwise, but it is not our functior 


der to overthrow a state policy 
not personally approve, by de no 
nating that policy a violation of 

liberty of speech.... 
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